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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel or 

self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: 925-957-5912.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC08-01917 

CASE NAME: ESPINOZA  vs.  ALLSTATE 

HEARING ON THIRD PARTY CLAIM OF OWNERSHIP 

( SET BY COURT ) 

* TENTATIVE RULING: * 

 

Vacated. 
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 2.  TIME:  9:00   CASE#: MSC08-01917 

CASE NAME: ESPINOZA  vs.  ALLSTATE 

HEARING ON OSC RE: SALE OF DWELLING 

( SET BY COURT ) 

* TENTATIVE RULING: * 

 

Vacated. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-00460 

CASE NAME: PICKENS  vs.  STRATMANN-KIRMSSE 

HEARING ON MOTION FOR TRIAL CONTINUANCE 

FILED BY JOSHUA STRATMANN-KIRMSSE, et al. 

* TENTATIVE RULING: * 

 

Vacated. 

 

  

 4.  TIME:  9:00   CASE#: MSC14-01835 

CASE NAME: TANNISH-RIVERA  vs.  IVRY 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY VICTOR IVRY, SARIAH MAY, JUAN CARLOS 

* TENTATIVE RULING: * 

 

Vacated. 

 

  

 5.  TIME:  9:00   CASE#: MSC15-00469 

CASE NAME: THICKER THAN WATER  vs.  SABHLOK 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL  (CRYSTAL VAN DER PUTTEN) 

FILED BY ASHOK K. SABHLOK  

* TENTATIVE RULING: * 

 

Granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC15-00820 

CASE NAME: BRADLEY  vs.  SEQUOIA SURGICAL 

HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 

FILED BY DENISE D. GARCIA-BRADLEY 

* TENTATIVE RULING: * 

 

Granted. 
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 7.  TIME:  9:00   CASE#: MSC15-01260 

CASE NAME: CAROLYN WILLIAMS  vs.  CURTIS MARTIN 

HEARING ON DEMURRER TO 2nd Amended COMPLAINT of WILLIAMS 

FILED BY CURTIS MARTIN 

* TENTATIVE RULING: * 

 

Defendant’s demurrer to the Second Amended Complaint (“SAC”) is sustained in part 

and overruled in part.   Leave to amend is granted except where specifically stated below.  

Any amended complaint shall be filed and served on or before September 23, 2016.  Plaintiff 

and defense counsel are directed to review and comply with CCP § 430.41 regarding any 

future demurrers.  The basis for this ruling is as follows. 

 

General standards for ruling on demurrers 

 

In ruling on a general demurrer the court must look past any erroneous or confusing 

labels and overrule the demurrer if the complaint states a cause of action under any legal 

theory.  Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342; Barquis v. 

Merchants Collection Association of Oakland, Inc. (1972) 7 Cal. 3d 94, 103; Selby Realty Co. 
v. City of San Buenaventura (1973) 10 Cal. 3d 110, 123. 

A complaint is sufficient to withstand a special demurrer for uncertainty “where the 

allegations of the complaint are sufficiently clear to apprise the defendant of the issues 

which he is to meet.”  Gressley v. Williams (1961) 193 Cal. App. 2d 636, 643-644. 

Ruling on the demurrer under CCP § 430.10 (a): 

This demurrer is overruled except to the extent stated below in connection with the 

First Cause of Action.  See Sturtevant v. County of Monterey (1991) 228 Cal. App. 3d 758, 

767-768; Duprey v. Shane (1952) 39 Cal.2d 781, 792-794.   

First Cause of Action, Breach of Duty: 

 

Disregarding plaintiff’s label, the court construes this to be a cause of action for 

medical malpractice.  However, the body of the cause of action goes further.  It alleges not 

only that defendant recommended a care plan that was unnecessary (¶ 10, 11, 34) and 

injurious (¶ 12, 14, 16, 19), failed to make necessary referrals, and improperly terminated 

treatment (¶ 21), but also that he improperly exposed plaintiff to injury by having her 

perform the duties of a radiology assistant (¶ 24-26), and violated HIPPA or other duties of 

confidentiality by obtaining information about plaintiff from her dentist (¶ 26-28).  Because 

defendant should be presented with distinct claims so he can test the validity of the claims 

on demurrer or a motion for summary adjudication, the demurer for uncertainty under CCP 

§ 430.10 (f) is sustained, with leave to amend.  If plaintiff intends to seek recovery for 

breaches of HIPPA or other duties of confidentiality, she should file an amended complaint 

with such claims in their own cause of action separate from the cause of action for medical 

malpractice.  However, plaintiff may not amend to re-allege her claim for injury caused by 

being required to perform the duties of a radiology assistant.  Such injuries, if any, would 

arise out of the course and scope of her employment and be barred by the rule that 

worker’s compensation is the exclusive remedy for such injuries.  See Lab. C. § 3600. 

 

The demurrer under CCP § 430.10 (e) is also sustained, with leave to amend.  An 

action for medical malpractice must be brought within one year of the date the plaintiff 
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suffers appreciable harm and knows or suspects someone has done something wrong to 

her.  Rose v. Fife (1989) 207 Cal.App.3d 760, 770-771.  

 

Here, the allegations of the SAC suggest that plaintiff may have been aware of 

suffering appreciable harm as early as November 2013 or January 15, 2014.  (¶ 12 (“in Nov. 

2013 . . . had 7 adjustments which led to her first sign of injuries”), 14 (“in Jan. 15, 2014 . . 

. experienced her first back spasm ever in her lifetime . . . was not referred to workman’s 

comp.”).  The SAC fails, however, to allege when plaintiff first thought she was suffering 

these injuries because defendant had done something wrong to her in how he was providing 

health care.   

 

A plaintiff “whose complaint shows on its face that [her] claim would be barred 

without the benefit of the discovery rule must specifically plead facts to show (1) the time 

and manner of discovery and (2) the inability to have made earlier discovery despite 

reasonable diligence.” Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal. 4th 797, 808.  

Thus, plaintiff must amend to allege when she first suspected defendant had done 

something wrong to her and why she did not suspect and was unable to learn that earlier.  

That she was not advised to file a malpractice case until March 3, 2015 is not sufficient to 

establish when she knew or suspected defendant had done something wrong to her.  She 

could have suspected that much earlier than when someone told her to file a lawsuit.   

 

The tolling of the statute of limitations based on plaintiff’s sending defendant a notice 

under CCP § 364 will not save her case by itself because that notice is effective to toll the 

statute of limitations for 90 days only if it is mailed within the last 90 days before the 

statute of limitations expires.  Woods v. Young (1991) 53 Cal.3d 315, 325-326 and n. 3; 

Russell v. Stanford Univ. Hosp. (1997) 15 Cal. 4th 783, 785.  It does not result in adding 

any additional time if it is served before that or after the statute of limitations has already 

expired. See Bennett v. Shahhal (1999) 75 Cal.App.4th 384.  Before the court can know 

whether the statute of limitations issue can be resolved on demurrer, it must know whether 

there is an admitted date of accrual of the cause of action that shows the claim is time-

barred as a matter of law.  In any amended complaint, plaintiff should allege when she first 

suspected defendant had done something wrong to her, why she did not suspect that 

earlier, and when she mailed her CCP § 364 notice.  The date it was sent, not the date it 

was received, is the critical one.  See Silver v. McNamee (1999) 69 Cal. App. 4th 269, 

279-280. 

 

 Second Cause of Action, Gross Professional Negligence:  

 

 The demurrer to this cause of action is sustained without leave to amend.  Not only 

is this cause of action defective for all of the same reasons as stated above regarding the 

First Cause of Action, it is also defective because California does not recognize a distinct 

cause of action for gross negligence independent of a statutory basis.  Saenz v. Whitewater 

Voyages, Inc. (1990) 226 Cal.App.3d 758, 766, n. 9.  Leave to amend is denied because 

this defect cannot be cured.  See Wilhelm v. Pray (1986) 186 Cal.App.3d 1324, 1330; Hepe 

v. Paknad (1988) 199 Cal. App. 3d 412, 421.   

 

 Third Cause of Action, Violated Labor Codes: 

 

 The demurrer to this cause of action is overruled.  It is not clear from the face of the 
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complaint whether defendant failed to authorize or permit the breaks or simply failed to tell 

plaintiff she could take them.  However, defendant did not demur to this cause of action on 

the grounds of uncertainty, and the complaint must be construed liberally, drawing 

inferences favorable to the plaintiff, not the defendant.  CCP § 452; Perez v. Golden Empire 

Transit Dist. (2012) 209 Cal.App.4th 1228, 1239.  Further, defendant has not cited any legal 

authority that an employer’s failure to advise an employee of the right to take a rest break 

and failure to say anything about that right in an employee handbook coupled with the 

employee’s failure to take a rest break during the entire time of employment cannot be 

actionable.  See Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, 1040 

(While “[p]roof an employer had knowledge of employees working through meal periods will 

not alone subject the employer to liability for premium pay . . . [t]he wage orders and 

governing statute do not countenance an employer's . . . creating incentives to forgo, or 

otherwise encouraging the skipping of legally protected breaks”).   

 

 Fourth Cause of Action, Severe Stress: 

 

 The demurrer for uncertainty under CCP § 430.10 (f) is sustained, with leave to 

amend.  If plaintiff seeks to impose liability for the mental suffering of a dependent adult 

she must allege facts showing that she is a dependent adult, as defined in Welfare and 

Institutions Code section 15610.23, and has suffered mental suffering, as defined in Welfare 

and Institutions Code section 15610.53.  If she is only alleging common law negligent or 

intentional infliction of emotional distress, the reference to the Welfare and Institutions Code 

should be deleted, and the title and body of the cause of action should indicate the common 

law torts she is alleging. 

 

 The general demurrer under CCP § 430.10 (e) is overruled on the grounds argued.  

The court does not agree with defendant’s assertion that “plaintiff does not allege any intent 

or negligent conduct by Defendant.”  The SAC alleges various conduct directed at or 

affecting plaintiff and alleges that defendant “acted with a conscious disregard of [plaintiff’s] 

emotional stress and depression . . .”  (¶ 43.)  The court believes that for the purposes of 

this demurrer “conscious disregard” is sufficient to describe “reckless disregard.”  See CACI 

1600 (element 2); CACI 3113; Smith v. Brown-Forman Distillers Corp. (1987)196 

Cal.App.3d 503, 516 (“Conscious disregard of rights is conduct by a defendant who is aware 

of the probable dangerous consequences of such conduct to plaintiff's interests and wilfully 

and deliberately fails to avoid those consequences.”) 

 

 Fifth Cause of Action, No Informed Consent: 

 

 The demurrer to this cause of action is sustained, with leave to amend, on the basis 

of the statute of limitations, for the same reasons as stated above regarding the First Cause 

of Action.  However, the demurrers on the basis that this cause of action is uncertain and is 

duplicative of the First Cause of Action are overruled.  It will benefit the court and the 

defendant to leave this theory of recovery as a standalone cause of action so it can be dealt 

with on a motion for summary adjudication, if appropriate. 
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 8.  TIME:  9:00   CASE#: MSC15-01260 

CASE NAME: CAROLYN WILLIAMS  vs.  CURTIS MARTIN 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appearances required.  If there is no objection to the tentative ruling on the demurrer, 

the appearances may be by CourtCall. 

 

 

  

 9.  TIME:  9:00   CASE#: MSC15-01442 

CASE NAME: SHATNAWI  vs.  WELLS FARGO BANK 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The Further Case Management Conference is continued by stipulation to October 28, 2016, 

at 9:00 a.m., in Department 34. 

 

(See also, Line 24 below.) 

 

  

10.  TIME:  9:00   CASE#: MSC15-01922 

CASE NAME: MARIEN  vs.  OSTLER 

HEARING ON MOTION FOR ORDER DISMISSING ACTION 

FILED BY JOSEPH OSTLER 

* TENTATIVE RULING: * 

 

Vacated. 

 

 

  

11.  TIME:  9:00   CASE#: MSC15-01969 

CASE NAME: TAYLOR RESTAURANT  vs.  MARIPOSA 

HEARING ON MOTION FOR AN ORDER COMPELLING FURTHER RESPONSES 

FILED BY MARIPOSA BAKING COMPANY, INC. 

* TENTATIVE RULING: * 

 

Denied. 
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12.  TIME:  9:00   CASE#: MSC15-02222 

CASE NAME: PRINCE  vs.  AMCO INSURANCE 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of PRINCE 

FILED BY CHICAGO TITLE COMPANY 

* TENTATIVE RULING: * 

 

The demurrer of Chicago Title Company (“CTC”) to plaintiff’s First Amended 

Complaint (“FAC”) is sustained, with leave to amend.  CCP § 430.10 (e).  Any amended 

complaint shall be filed and served on or before September 23, 2016.  Counsel are directed 

to review and comply with CCP § 430.41 regarding any future demurrers.  The basis for this 

ruling is as follows.   

 

Plaintiff’s Request for Judicial Notice filed 8/26/16 

 

The court denies the Request for Judicial Notice as to both items.  Plaintiff has failed 

to demonstrate that the court can take properly take judicial notice of the documents.  If 

plaintiff wants to get the documents or the facts contained within them before the court for 

purposes of a demurrer, he will have to allege the facts and/or attach and incorporate the 

documents into an amended complaint.   

 

 Second Cause of Action, Breach of Contract:  

 

 The FAC alleges that CTC was the escrow company for plaintiff’s purchase of the 

property at 52 Harbor Drive, Bay Point, California.  As “part of its agreements and 

conditions [CTC] promised to not close [escrow] unless it had proof of insurance.”  (FAC, ¶ 

2.)   CTC breached its contract “by failing to verify such insurance coverage and failing to 

possess proof of such coverage before closing escrow.”  (¶ 17.)   

 

 The elements of a cause of action for breach of contract are: (1) the contract, (2) 

plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) 

damage to plaintiff from the breach.  Wall Street Network, Ltd. v. New York Times Co. 

(2006) 164 Cal.App.4th 1171, 1178. 

 

 A plaintiff may plead the contract by (1) attaching it; (2) alleging its terms verbatim 

in the complaint, or (3) alleging the substance of its relevant terms.  McKell v. Washington 

Mutual, Inc. (2006) 142 Cal App.4th 1457, 1489; 4 Witkin, California Procedure (5th Ed. 

2008), Pleading, § 518, 519, pp. 650-651.     

 

 Plaintiff’s only attempt to plead the actual contract or the substance of its relevant 

terms is in paragraph 2 of the FAC.   However, the duties of an escrow agent are limited to 

carrying out the escrow instructions of the parties.  Summit Financial Holdings, Ltd. v. 

Continental Lawyers Title Co. (2002) 27 Cal.4th 705, 711.  The FAC does not allege that an 

escrow instruction of the parties told CTC not to close the escrow unless it had proof of 

insurance.   

 

The FAC also fails to allege that plaintiff performed his part of the bargain or that his 

performance was excused.   

 

 Finally, while CTC did not give notice that it would be demurring under CCP § 430.10 
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(g) except by arguing the point in its Memorandum of Points and Authorities, plaintiff should 

be mindful in amending of the requirement of pleading whether a contract is written, oral, or 

implied by conduct and of the need to plead the date of harm and of discovery of harm 

and/or wrongful conduct if the complaint appears on its face to be time-barred.  CCP § 

4030.10 (g); see Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808.  The 

cancellation of the policy on February 3, 2014 is not pleaded in the FAC.   

 

 For all of these reasons the demurrer to the Second Cause of Action is sustained, 

with leave to amend. 

 

 Third Cause of Action, Negligence: 

 

The FAC alleges that CTC had a duty “to only close escrow upon receiving proof of 

insurance.”  It further alleges that CTC negligently “oversaw, informed Plaintiff things were 

proceeding as agreed and required, negligently failed to verify that there was insurance 

coverage . . . and negligently closed escrow without receiving the required insurance 

policy.”  (FAC, ¶ 21.) 

 

As noted above, however, the duties of an escrow agent are limited.  A duty to 

manage business affairs so as to prevent purely economic loss to third parties in their 

financial transactions “is the exception, not the rule, in negligence law.”  Summit Financial 

Holdings, Ltd. v. Continental Lawyers Title Co. (2002) 27 Cal.4th 705, 715.  Consistent with 

this principle, the general rule is therefore that “an escrow holder incurs no liability for 

failing to do something not required by the terms of the escrow or for a loss caused by 

following the escrow instructions.”  Ibid. (an escrow holder has no general duty to police the 

affairs of its depositors; rather, an escrow holder's obligations are limited to faithful 

compliance with the depositors' instructions); Siegel v. Fidelity Nat. Title Ins. Co. (1996) 46 

Cal.App.4th 1181, 1194; see also Schaefer v. Manufacturers Bank (1980) 104 Cal.App.3d 

70, 77 (discussing cases rejecting the claim that an escrow agent owed a duty to warn one 

party to the transaction of the fraud by the other).  The FAC fails to allege that an escrow 

instruction required CTC to do any of the things alleged in paragraph 21.   

 

Further, this cause of action, for negligence, is governed by a two-year statute of 

limitations.  The FAC fails to allege facts necessary to show the cause of action is not time-

barred, such as when the insurance policy was cancelled.  See Fox, supra, and the 

discussion above. 

 

For these reasons, the demurrer to the Third Cause of Action is sustained, with leave 

to amend.  

 

 Fourth Cause of Action, Negligent Misrepresentation: 

 

 The demurrer to this cause of action is sustained, with leave to amend. 

The court’s ruling on September 2, 2016 on defendant Amco’s demurrer set forth the 

standards for pleading misrepresentation.  The FAC fails to allege all the required details to 

state a claim for negligent misrepresentation.  Further, assuming a two-year statute of 

limitations applies, the FAC fails to plead sufficient facts to show this cause of action is not 

time-barred.  
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 Fifth Cause of Action, Fraud: 

 

 The demurrer to this cause of action is sustained, with leave to amend.  The FAC 

does not state a clear cause of action for deceit against CTC.   The charging allegations of 

this cause of action appear to be directed solely at other defendants.  Also, in any 

amendment, plaintiff should bear in mind the difference between intentional 

misrepresentation, concealment or non-disclosure, and promissory fraud, and any unique 

facts that must be alleged under each theory. 

 

 

  

13.  TIME:  9:00   CASE#: MSC15-02222 

CASE NAME: PRINCE  vs.  AMCO INSURANCE 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of PRINCE 

FILED BY FERIDEH ERICKSON 

* TENTATIVE RULING: * 

 

Continued to October 7, 2016 at 9 a.m.  If plaintiff files a Second Amended Complaint in 

response to the court’s September 2, 2016 ruling on Amco’s demurer, defendant Erickson’s 

demurrer to the FAC will be dropped from the calendar as moot.  

 

 

  

14.  TIME:  9:00   CASE#: MSC16-00067 

CASE NAME: KEITH LUCIA  vs.  COUNTY OF CONTRA COSTA 

HEARING ON PETITION FOR RELIEF FROM CLAIM PRESENTATION REQUIREMENT 

FILED BY KEITH LUCIA AND MARY SUE LUCIA 

* TENTATIVE RULING: * 

 

Continued by the Court to September 23, 2016 at 9 a.m. 

 

 

  

15.  TIME:  9:00   CASE#: MSC16-00099 

CASE NAME: KAO  vs.  CUI 

HEARING ON DEMURRER TO 2nd Amended COMPLAINT of KAO 

FILED BY OLD REPUBLIC TITLE COMPANY 

* TENTATIVE RULING: * 

 

Before the Court is a demurrer (the “Demurrer”) filed by defendant Old Republic Title 

Company (“Old Republic”). The Demurrer addresses the Second Amended Complaint 

(“SAC”) filed by plaintiff Hwa Cheng Kao (“Plaintiff”), and is directed at the Third Cause of 
Action for Negligence. 

The obligations of an escrow holder are limited to carrying out the instructions of the 

parties to the escrow. Summit Financial Holdings Ltd. v. Continental Lawyers title Co. 

(2002) 27 Cal.4th 705, 711. “Absent clear evidence of fraud, an escrow holder's obligations 

are limited to compliance with the parties’ instructions.”  Ibid.  In this case, the Second 

Amended Complaint alleges no facts demonstrating that Old Republic engaged in any 
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fraudulent misrepresentation toward the plaintiff, nor has plaintiff explained how he will 

amend the Second Amended Complaint to allege such fraud.  Furthermore, while certain 

limited circumstances may give rise to a duty by an escrow holder to a non-party to the 

escrow, the Second Amended Complaint contains no allegations that any such 

circumstances existed, nor has the plaintiff explained whether or how he may amend the 

Second Amended Complaint to allege such facts.  However, it is possible that the plaintiff 

may be able to allege facts demonstrating that Old Republic owed a duty to the plaintiff, a 
non-party to the escrow.  

Accordingly, Old Republic’s demurrer to the third cause of action for negligence in the 

Second Amended Complaint is sustained with leave to amend so that the plaintiff has one 

final opportunity to allege facts giving rise to a duty by Old Republic to the plaintiff. 

 

 

  

16.  TIME:  9:00   CASE#: MSC16-00389 

CASE NAME: SHOBE  vs.  TATE 

HEARING ON MOTION FOR ORDER COMPELLING ARBITRATION AND STAY 

FILED BY GAIL SHOBE 

* TENTATIVE RULING: * 

 

Granted — no opposition filed. 

 

 

  

17.  TIME:  9:00   CASE#: MSC16-01002 

CASE NAME: HERNANDEZ  vs.  SPEARS 

HEARING ON MOTION TO STRIKE PRAYER FOR PUNITIVE DAMAGES 

FILED BY WILLIE SPEARS JR. 

* TENTATIVE RULING: * 

 

Background Facts 

 

This is a suit for personal injury and property damage arising from a fire on premises owned 

by defendant Willie Spears, Jr. and leased to plaintiffs. The fire was alleged to have started 

in a downstairs wall heater. Suit was filed on May 27, 2016 and served on defendant June 1, 

2016. On July 12, 2016, Defendant answered, having filed a motion to strike on July 8, 

2016. 

 

The Motion is Timely 

 

A motion to strike may be filed within the time allowed to plead. CCP § 435; CRC 3.1322(b). 

However, CCP § 436 permits such a motion either pursuant to CCP § 435, or at “any time” 

in the court’s discretion, and upon terms it deems proper. Although the instant motion to 

strike was not filed within the time allowed to plead, the court can and does exercise its 

discretion under CCP § 436, and will determine the motion on its merits. 

 

The Motion to Strike 
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In their complaint, Plaintiffs allege that the premises located at 221 Gertrude Avenue, 

Richmond, was leased by Defendant to Plaintiff Jesefina Hernandez. In the fall of 2015, Ms. 

Hernandez began to notice a smell of natural gas coming from the wall heater. She told 

Defendant about the small “on several occasions in 2015.” On each occasion she was 

assured that Defendant would have the heater repaired, but he never did so. 

 

On February 28, 2016 a fire, originating in the heater, destroyed the residence and resulted 

in personal injury and property loss to Plaintiff. The issue presented by the motion to strike 

is whether Defendant’s alleged failure to undertake repair of a natural gas leak in the wall 

heater constitutes “malice,” sufficient to support a prayer for punitive damages under Civil 

Code § 3294. 

 

As alleged, the facts do not sufficiently plead malice. Civil Code § 3294 defines malice as 

“conduct which is intended by the defendant to cause injury to the plaintiff or despicable 

conduct which is carried on by the defendant with a willful and conscious disregard of the 

rights and safety of others.” 

 

There are no allegations that Defendant intended to cause injury to plaintiff, so the question 

is whether the conduct was “despicable conduct … with a willful and conscious disregard of 

the rights and safety of others.” “Despicable” is defined in jury instructions to be conduct 

that is “so vile, base, or contemptible, that is would be looked down on and despised by 

reasonable people.” “Conscious disregard of the safety of others” requires that a plaintiff 

establish that a defendant is aware of the probable dangerous consequences of his conduct, 

and that he has willfully and deliberately failed to avoid those consequences. Taylor v. 

Super. Ct. (1979) 24 Cal.3d 890. 

 

Both “willful and conscious” disregard of plaintiff’s interest, and “despicable conduct” must 

be found. See College Hosp. Inc. v. Super. Ct. (1994) 8 Cal.4th 704. 

 

Plaintiff’s complaint fails to plead sufficient facts to establish both elements. The motion to 

strike must therefore be granted, with leave to amend. 

 

Should plaintiff choose to amend in response to this ruling, any further amended complaint 

shall be served and filed on or before September 23, 2016. 

 

  

18.  TIME:  9:00   CASE#: MSC16-01062 

CASE NAME: MUSONGE  vs.  CALIBER HOME LOANS 

HEARING ON DEMURRER TO COMPLAINT of MUSONGE 

FILED BY CALIBER HOME LOANS, INC. 

* TENTATIVE RULING: * 

 

 Defendant Caliber Home Loans, Inc.’s demurrer is sustained.  Plaintiff has failed to 

allege facts sufficient to state a cause of action. 

 

Procedural Issue  

 

 Defendant contends that Plaintiff did not serve the Opposition in accordance with 

CCP §1005.  As a result, Defendant was prejudiced.  According to the Proof of Service, 
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Plaintiff served Defendant by U.S. Mail on August 23, 2016.  It should have been served by 

a method to ensure delivery by the close of the next business day after the time the 

opposing papers are filed.  CCP §1005(c). 

 

 Contra Costa Local Rule 3.42 provides:   

Papers to Comply with State Rules (1) Moving, opposing and reply papers must be filed and 

served with the Court and parties within the time prescribed by law. The Court will not 

consider late filed papers unless good cause is shown at the hearing.  

 

 (2) All memoranda and other papers filed in support of, and in opposition to, motions shall 

comply with the requirements of the California Rules of Court.   

 

           CRC 3.1300(d) provides that the court in its discretion, may refuse to consider these 

papers in ruling on the motion.  If the court refuses to consider a late paper, the minutes or 

order must so indicate. 

 

 In its discretion, the court has considered the late Opposition. 

 

Tender 

  

 “A number of courts have explicitly held that the tender rule applies only in cases 

seeking to set aside a completed sale, rather than an action seeking to prevent a sale in 

the first place. (See Barrionuevo v. Chase Bank, N.A. (N.D.Cal. 2012) 885 F.Supp.2d 964; 

Vissuet v. Indymac Mortg. Services (S.D.Cal. Mar. 19, 2010, No. 09-CV-2321-IEG (CAB)) 

2010 WL 1031013.) Pfeifer v. Countrywide Home Loans, Inc. (2012) 211 Cal.App.4th 

1250, 1280.   

 

 Here, the foreclosure sale has not occurred.  In fact, the action is brought to enjoin 

the foreclosure. 

 

1st Cause Action Violation of § 2924 

 

 The demurrer is sustained with leave to amend.  Plaintiff alleges Defendant Caliber 

Home Loans entered into a foreclosure prevention alternative, which included a short sale, 

but Defendant acted in bad faith in violation of Civil Code §2924.11 by intentionally 

recording the Notice of Default during negotiations of the short sale. As a result, Plaintiff 

suffered damages to his credit history and mortgage creditworthiness.  

 

  Civil Code §2924.11 provides in part: 

(a)  If a foreclosure prevention alternative is approved in writing prior to the recordation of 

a notice of default, a mortgage servicer, mortgagee, trustee, beneficiary, or authorized 

agent shall not record a notice of default under either of the following circumstances: 

(1)  The borrower is in compliance with the terms of a written trial or permanent loan 

modification, forbearance, or repayment plan. 

(2)  A foreclosure prevention alternative has been approved in writing by all parties, 

including, for example, the first lien investor, junior lienholder, and mortgage insurer, as 

applicable, and proof of funds or financing has been provided to the servicer. 
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 Here, Plaintiff failed to alleged approval by all parties, including junior lienholders.  

Plaintiffs also failed to allege proof of funds or financing had been provided to the servicer.  

Since Plaintiff failed to alleged facts showing the requirements of the foreclosure prevention 

alternative had been met when the NOD was recorded, he has failed to allege facts sufficient 

to state a cause of action. 

 

 As to Defendant’s argument that Caliber did not violate any duty to Plaintiff as Civil 

Code §2924.11 was not violated, the court is not convinced that Defendant has established 

this fact as a matter of law.  Here, Caliber claims it approved a short sale on November 5th, 

with a closing date of December 4, 2015.  Caliber did not commence the foreclosure until 

February 9, 2016, two months after the short sale approval expired.  However, Plaintiff 

alleges in Paragraph 13 of the Complaint, that Caliber required Plaintiff to meet certain 

conditions in May of 2016 in order for the short sale alternative to remain in effect.  

Defendant could not operate for five months as if it would approve the sale and then claim 

the option expired 5 months earlier.  Questions of fact remain as to whether the approval of 

the short sale had expired. 

 

2nd C/A—Violation of Civil Code §2924(a)(6) 

 

 The demurrer is sustained with leave to amend. Plaintiff failed to allege facts 

sufficient to state a cause of action. 

 

  Plaintiff alleges Defendants did not have the requisite beneficial interest under 

California Civil Code §2924(a)(6).  As a result, the NOD and Notice of Sale are void. In the 

Opposition, Plaintiff has argued the NOD itself is defective because declaration of due 

diligence is inaccurate.  This has no bearing on whether Summit or Caliber was the holder of 

the beneficial interest. There are no facts alleged showing Defendant Summit did not have 

the beneficial interest before recording the NOD.   

 

 Defendant has requested the court to take judicial notice of the Substitution of 

Trustee.  It shows Summit has a beneficial interest as the trustee.  It was authorized to 

record the NOD and Notice of Sale. 

 

3rd C/A—Violation of Bus. & Prof. Code §17200 et seq. 

 

 The demurrer is sustained with leave to amend. Plaintiff failed to allege facts 

sufficient to state a cause of action. 

 

 Plaintiff alleges Defendant’s failure to commence foreclosure without compliance with 

Civil Code §§2924(a)(6), 2924.11, and 2932.5 constituted unlawful business practices and 

Plaintiff was damaged as a result. 

 

    First, Plaintiff has failed to allege facts showing a causal connection between the 

economic injury and the alleged violation. Hall v. Time Inc. (2008) 158 Cal.App.4th 847, 

855. “‘A plaintiff fails to satisfy the causation prong of the statute if he or she would have 

suffered “the same harm whether or not a defendant complied with the law.’ [Citation.]”  

Jenkins v. JPMorgan Chase Bank, N.A. (2013) 216 Cal.App.4th 497, 522 (Overruled on other 

grounds in Yvanova v. New Century Mortgage Corp., 62 Cal. 4th 919, 199.)   
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 Secondly, Plaintiff’s unfair business practice claims are derivative. Here, Defendant 

has shown Plaintiff has not alleged facts sufficient to state a cause of action for the 

underlying claims.  Because the underlying claims fail, the derivative UCL also fail.  Cel-Tech 

Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 182. 

 

4th C/A—Declaratory and Injunctive Relief  

 

 The demurrer is sustained with leave to amend. Plaintiff failed to allege facts 

sufficient to state a cause of action. 

 

 While Plaintiff is correct in arguing that the demurrer is not an appropriate vehicle for 

testing the “merits” of a declaratory relief cause of action, a demurrer is proper to test the 

legal sufficiency of the claim.  That is, whether Plaintiff has allege sufficient facts to state a 

cause of action.   

 

 The entertainment of an action for declaratory relief is within the discretionary power 

of the court (Code Civ. Proc., § 1061.) Such an action is usually unnecessary where an 

adequate remedy exists under some other form of action. Pacific Electric Ry. Co. v. Dewey 

(1949) 95 Cal.App.2d 69, 71.   

  

  Here, Plaintiff alleges facts showing the issues are fully engaged by the other causes 

of action.  Because they are, declaratory relief is unnecessary and superfluous. (See 5 

Witkin, Cal. Procedure (3d ed. 1985) Pleading, § 800, p. 243; California Ins. Guarantee 

Assn. v. Superior Court (1991) 231 Cal. App. 3d 1617, 1623) “The declaratory relief statute 

should not be used for the purpose of anticipating and determining an issue which can be 

determined in the main action. The object of the statute is to afford a new form of relief 

where needed and not to furnish a litigant with a second cause of action for the 

determination of identical issues." Hood v. Superior Court (1995) 33 Cal.App.4th 319, 324.  

 

5th C/A—Negligence 

 

 The demurrer is sustained with leave to amend. Plaintiff failed to allege facts 

sufficient to state a cause of action. 

 

 To state a cause of action for negligence, a plaintiff must allege (1) the defendant 

owed the plaintiff a duty of care, (2) the defendant breached that duty, and (3) the breach 

proximately caused the plaintiff's damages or injuries. Lueras v. BAC Home Loans Servicing, 

LP (2013) 221 Cal.App.4th 49, 62. “Whether a duty of care exists is a question of law to be 

determined on a case-by-case basis.” Ibid.   In the banking context, lenders and borrowers 

operate at arm's length. Ibid at p. 63. 

 

   “As a general rule, a financial institution owes no duty of care to a borrower when 

the institution's involvement in the loan transaction does not exceed the scope of its 

conventional role as a mere lender of money.” Nymark v. Heart Fed. Savings & Loan Assn. 

(1991) 231 Cal.App.3d 1089, 1096.   

 

 While Nymark may have left if open that a plaintiff may establish duty by alleging 

facts to satisfy the Biakanja factors.  Plaintiff has not alleged factors establishing the 

Biakanja factors. 
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 Plaintiff shall file and serve the amended complaint on or before September 30, 

2016. 

 

Defendant Caliber’s Request for Judicial Notice 

 Caliber’s request for the court to take judicial notice of the following is granted: 

1. Exhibit A—Deed of Trust, recorded on 7/14/2005 in Contra Costa, No. 2005-

0258788-00. 

2. Exhibit B—Substitution of Trustee, recorded on 10/28/2015, No. 2015-0226728-00. 

3. Exhibit C—Notice of Default, recorded on 2/9/2016, No. 2016-0022974-00. 

4. Exhibit D—Notice of Trustee’s Sale, recorded on 5/9/2016, No. 2016-0086639-00.  

  

 The court may take judicial notice of the existence of these documents pursuant to 

Evidence Code § 452(c) and (h). “Pursuant to these provisions, courts have taken judicial 

notice of the existence and recordation of real property records, including deeds of trust, 

when the authenticity of the documents is not challenged. [Citations]  The official act of 

recordation and the common use of a notary public in the execution of such documents 

assure their reliability, and the maintenance of the documents in the recorder’s office makes 

their existence and text capable of ready confirmation, thereby placing such documents 

beyond reasonable dispute.” Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 

256, 264-265 (Overruled in part on different ground in Yvanova v. New Century Mortgage 

Corp. (2016) 62 Cal.4th 919. 

 

 

  

19.  TIME:  9:00   CASE#: MSC16-01062 

CASE NAME: MUSONGE  vs.  CALIBER HOME LOANS 

HEARING ON MOTION TO SET ASIDE DEFAULT 

FILED BY SUMMIT MANAGEMENT COMPANY, LLC 

* TENTATIVE RULING: * 

 

 Defendant Summit Management Company, LLC’s Motion to Set Aside the Default 

is granted. The court, may in the furtherance of justice, “upon motion of the injured party, 

or its own motion, correct clerical mistakes in its judgment or orders as entered, so as to 

conform to the judgment or order directed, and may, on motion of either party after notice 

to the other party, set aside any void judgment or order.”  Cal. Code of Civil Procedure 

§ 473.   

 

 Here, the Clerk prematurely entered the default of Summit on August 2, 2016. 

On July 11, 2016, Summit filed and served a Notice of Trustee’s Non-Monetary Status 

pursuant to Civil Code §2924l(d).  Pursuant to Civil Code § 2924l(a), the notice may be filed 

at any time.   

 

 On July 15, 2016, Plaintiff served an Objection to the Notice of Trustee’s Non-

Monetary Status.  Defendant had 30 days from the service of the Objection to file a 

responsive pleading.  (Civil Code § 2924l(f)). 
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 Plaintiff served the Objection on July 15, 2016 by regular mail.  Including the 5-day 

service period, Summit’s responsive pleading was due on August 19, 2016.   Summit had 18 

days left to file a response, when the default was entered. 

 

 As this is a motion to correct a clerical error, an attorney affidavit of fault is not 

required. 

 

 

  

20.  TIME:  9:00   CASE#: MSL10-03409 

CASE NAME: COLLECTIONS INC.  vs.  HERNANDEZ 

HEARING ON MOTION TO OBTAIN JUDGMENT PURSUANT TO C.C.P 664.6 

FILED BY COLLECTIONS INCORPORATED OF SAN FRANCISCO 

* TENTATIVE RULING: * 

 

The interest claimed is excessive.  This case sat for years with no action taken by plaintiff.  

The motion will be granted if the interest claimed is halved. 

 

 

  

21.  TIME:  9:00   CASE#: MSN16-0340 

CASE NAME: BATAC  vs.  AVALON GROUP HOMES 

HEARING ON MOTION FOR ATTORNEY'S FEES 

FILED BY AVALON ADMINISTRATIVE SERVICES, INC., et al. 

* TENTATIVE RULING: * 

 

Granted.  Attorney fees are awarded in the sum of $ 27,656.50, plus costs. 

 

 

  

22.  TIME:  9:00   CASE#: MSN16-1230 

CASE NAME: MATTER OF EDGARD STEVEN MEJIA 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Appearances required. 

 

 

  

23.  TIME:  9:00   CASE#: MSN16-1380 

CASE NAME: FRERKING  vs.  DIRITO BROTHERS 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY LAURA A. FRERKING, ROBERTS J. FRERKING 

* TENTATIVE RULING: * 

 

 The hearing is continued by the Court to October 14, 2016, at 9:00 a.m., 

in Department 34. 
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 The Court’s preliminary assessment is that respondent has adopted an unreasonable 

interpretation of the parties’ arbitration agreement.  While respondent may have discretion 

to reject a particular arbitration service suggested by petitioners, the wholesale rejection of 

any arbitration service other than the American Arbitration Association would appear to be 

unwarranted.  (See generally, Cal. Lettuce Growers v. Union Sugar Co. (1955) 45 Cal.2d 

474, 484 [“where a contract confers on one party a discretionary power affecting the rights 

of the other, a duty is imposed to exercise that discretion in good faith and in accordance 

with fair dealing”].)  However, the Court will defer a final ruling on this issue until the 

continued hearing. 

 

 Petitioners’ counsel shall provide respondent’s counsel with a list of six proposed 

arbitrators, drawn from at least three arbitration services, on or before September 19, 

2016.  The parties shall then engage in good faith meet-and-confer discussions, with 

petitioners’ list as a starting point. 

 

 If the parties reach agreement on the selection of an arbitrator, they shall promptly 

notify the Court.  In that event, this petition will be dismissed without prejudice, and each 

side shall bear its own fees and costs. 

 

 If the parties do not reach agreement on the selection of an arbitrator, respondent 

shall file supplemental opposition papers on or before September 30, 2016.  Respondent 

shall explain in detail, with reference to competent opposition declarations, why none of the 

six proposed arbitrators on petitioners’ list was acceptable, and why no other arbitrators 

from any of the three arbitration services that the list was drawn from would be acceptable.  

If respondent files such supplemental opposition papers, petitioners may file supplemental 

reply papers on or before October 6, 2016. 

 

 

  

24.  TIME:  9:30   CASE#: MSC15-01442 

CASE NAME: SHATNAWI  vs.  WELLS FARGO BANK 

HEARING ON OSC RE: PRELIMINARY INJUNCTION 

* TENTATIVE RULING: * 

 

The hearing is continued by stipulation to October 28, 2016, at 9:00 a.m., 

in Department 34. 

 

(See also, Line 9 above.) 

 

  

25.  TIME: 10:00   CASE#: MSC15-00782 

CASE NAME: NORTHSTAR EDUCATION  vs.  BARKER 

COURT TRIAL - SHORT CAUSE / 002 DAY(S) 

* TENTATIVE RULING: * 

 

Vacated.  A notice of conditional settlement was filed on September 6, 2016. 
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26.  TIME: 10:01   CASE#: MSN16-1486 

CASE NAME: ROSSWOOD  vs.  SKY HIGH SPORTS  

SPECIAL HEARING ON: COURT TRIAL SET BY COURT 

* TENTATIVE RULING: * 

 

Appearances required. 

 

 

  

 

 


